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Subpart 537.1—Service
Contracts—General

537.110 Solicitation provisions and
contract clauses.

The following provision and clauses
apply to contracts for building serv-
ices:

(a) If the contract is expected to ex-
ceed the simplified acquisition thresh-
old and it is not initiated with Ability
One under the Javits-Wagner-O’Day
Act:

(1) Insert 552.237-70, Qualifications of
Offerors, in the solicitation.

(2) Insert 552.237-71, Qualifications of
Employees, in the solicitation and con-
tract. If needed, use supplemental pro-
visions or clauses to describe specific
requirements for employees performing
work on the contract.

(b) Insert 552.237-72, Prohibition
Regaring “Quasi-Military Armed
Forces,” in solicitations and contracts
for guard service.

[656 FR 41379, July 5, 2000, as amended at 74
FR 20606, May 5, 2009]

Subpart 537.2—Advisory and
Assistance Services

537.201 Definitions.

As used in this subpart—

Evaluation or analysis of a proposal
means proposal evaluation as described
in FAR 15.305. It includes: Cost or price
evaluation using cost or price analysis,
as defined in FAR 15.404.

Proposal means a proposal submitted
for an initial contract award. (See FAR
37.203(d)). It does not include proposals
submitted after contract award, such
as value engineering proposals, pro-
posals related to contract modifica-
tions, claims, or other contract admin-
istration actions.

Readily available means that employ-
ees with the requisite training and ca-
pability are employed by the agency,
capable of handling additional work re-
lating to other duties as assigned by
management, and that the travel and
other costs associated with using cov-
ered personnel does not exceed the pro-
jected cost of a contract for evaluation
and analysis services.

Requisite  training and  capability
means training and capability nec-

538.270

essary to successfully perform the task
or contract at issue in the time and in
the manner required. It may include
relevant experience, recent perform-
ance of work of similar size and scope,
specific training and other factors that
the contracting officer determines are
necessary to the successful perform-
ance of the task or contract at issue.

[74 20606, May 5, 2009]

537.270 Contract clause.

Insert the clause at 552.237-73, Re-
striction on Disclosure of Information,
in solicitations and contracts for pro-
posal evaluation and analysis services.
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Subpart 538.2—Establishing and
Administering Federal Supply
Schedules

538.270 Evaluation of multiple award
schedule (MAS) offers.

(a) The Government will seek to ob-
tain the offeror’s best price (the best
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price given to the most favored cus-
tomer). However, the Government rec-
ognizes that the terms and conditions
of commercial sales vary and there
may be legitimate reasons why the
best price is not achieved.

(b) Establish negotiation objectives
based on a review of relevant data and
determine price reasonableness.

(c) When establishing negotiation ob-
jectives and determining price reason-
ableness, compare the terms and condi-
tions of the MAS solicitation with the
terms and conditions of agreements
with the offeror’s commercial cus-
tomers. When determining the Govern-
ment’s price negotiation objectives,
consider the following factors:

(1) Aggregate volume of anticipated
purchases.

(2) The purchase of a minimum quan-
tity or a pattern of historic purchases.

(3) Prices taking into consideration
any combination of discounts and con-
cessions offered to commercial cus-
tomers.

(4) Length of the contract period.

(5) Warranties, training, and/or main-
tenance included in the purchase price
or provided at additional cost to the
product prices.

(6) Ordering and delivery practices.

(7) Any other relevant information,
including differences between the MAS
solicitation and commercial terms and
conditions that may warrant differen-
tials between the offer and the dis-
counts offered to the most favored
commercial customer(s). For example,
an offeror may incur more expense sell-
ing to the Government than to the cus-
tomer who receives the offeror’s best
price, or the customer (e.g., dealer, dis-
tributor, original equipment manufac-
turer, other reseller) who receives the
best price may perform certain value-
added functions for the offeror that the
Government does not perform. In such
cases, some reduction in the discount
given to the Government may be ap-
propriate. If the best price is not of-
fered to the Government, you should
ask the offeror to identify and explain
the reason for any differences. Do not
require offerors to provide detailed
cost breakdowns.

(d) You may award a contract con-
taining pricing which is less favorable
than the best price the offeror extends

48 CFR Ch. 5 (10-1-10 Edition)

to any commercial customer for simi-
lar purchases if you make a determina-
tion that both of the following condi-
tions exist:

(1) The prices offered to the Govern-
ment are fair and reasonable, even
though comparable discounts were not
negotiated.

(2) Award is otherwise in the best in-
terest of the Government.

538.271 MAS contract awards.

(a) MAS awards will be for commer-
cial items as defined in FAR 2.101. Ne-
gotiate contracts as a discount from
established catalog prices.

(b) Before awarding any MAS con-
tract, determine that the offered prices
are fair and reasonable (see FAR sub-
part 15.4 and 538.270). Document the ne-
gotiation and your determination
using FAR 15.406-3 as guidance.

(c) State clearly in the award docu-
ment the price/discount relationship
between the Government and the iden-
tified commercial customer (or cat-
egory of customers) on which the
award is predicated.

538.272 MAS price reductions.

(a) Section 552.238-75, Price Reduc-
tions, requires the contractor to main-
tain during the contract period the ne-
gotiated price/discount relationship
(and/or term and condition relation-
ship) between the eligible ordering ac-
tivities and the offeror’s customer or
category of customers on which the
contract award was predicated (see
538.271(c)). If a change occurs in the
contractor’s commercial pricing or dis-
count arrangement applicable to the
identified commercial customer (or
category of customers) that results in
a less advantageous relationship be-
tween the eligible ordering activities
and this customer or category of cus-
tomers, the change constitutes a ‘“‘price
reduction.”

(b) Make sure that the contractor un-
derstands the requirements of section
5562.238-75 and agrees to report to you
all price reductions as provided for in
the clause.

[64 FR 37227, July 9, 1999, as amended at 68
FR 24378, May 7, 2003]
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